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Editor’s Note 
In this case first information report was lodged against the appellant Humayun Kabir 
and his father Moulana Latifullah under Section 7/30 of Nari-O- Shishu Nirjatan 
Daman Ain, 2003, but the Investigating Officer, holding investigation, submitted charge 
sheet against the appellant Humayun Kabir under section 302/201 of the Penal Code 
and the learned Sessions Judge, Comilla, framed charge accordingly. On transfer 
Divisional Druto Bichar Tribunal, Chattogram tried the case and convicted the 
appellant under section 302 of the Penal Code and sentenced him to death. The High 
Court Division receiving the Death Reference accepted it upon hearing and dismissed 
the connected Jail Appeal and confirmed the order of conviction and sentence awarded 
by the Tribunal. Thereafter, the appellant preferred this Jail Appeal in the Appellate 
Division.  
There was no eyewitness in the case and the Appellate Division disbelieving the 
confessional statement of the accused which is inconsistent with the prosecution case 
allowed the appeal and set aside the judgment and orders of the Courts below.   
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Absence of motive demands deeper forensic search of the evidence: 
 
It is true that proof of motive is not necessary to sustain a conviction but when the 
prosecution puts forward a specific case as to motive for the crime, the evidence 
regarding the same has to be considered in order to judge the probabilities. Proof of 
motive satisfies the judicial mind about the likelihood of the authorship of the crime. In 
its absence, it demands deeper forensic search of the evidence.                   ... (Para 13)
  
                

Section 8 of the Evidence Act, 1872: 
Motive is a relevant fact behind a crime: 
The proof of motive helps the Court in coming to a correct conclusion when there is no 
eyewitness of the occurrence. ...It is true that the failure to establish the motive for the 
crime does not throw over-board the entire prosecution case but it casts a duty on the 
Court to scrutinize other evidence with greater care since motive moves a man to do a 
particular act and the same is relevant fact behind a crime.              ...(Para 13) 
 
Section 164 of Code of Criminal Procedure, 1898: 
IF testimonies of prosecution witnesses and post-mortem report are inconsistent with 
the contents of the confessional statement it makes the confessional statement 
unreliable: 
To prove the charge brought under Section 302 of the Penal Code primarily on the basis 
of the confessional statement it is duty of the Court to ascertain as to whether the 
confession was made voluntarily, and if so as to whether  the same was true and 
trustworthy. Satisfaction of the Court is a sine qua non for the admissibility in evidence. 
True and complete disclosure of the offence is the soul of true confessional statement. In 
this case, the testimonies of P.Ws.1, 2, 3 and 4 and post-mortem report are inconsistent 
with the contents of the confessional statement of the appellant which has made the 
confessional statement unreliable. In view of the evidence quoted above and the contents 
of the confessional statement, it is difficult for us to hold that the statements made in 
confession by the appellant are true and those were consistent with the prosecution case. 
It would be extremely unsafe to base conviction of the appellant on the basis of such 
confessional statement accepting the same as true.                                             ... (Para 20) 
 
Competency of a child witness to testify: 
 

A child may be allowed to testify, if the court is satisfied that the child is capable of 
understanding the question put to him and give rational answers to the Court. Before 
examining a child as a witness the Court should know his intellectual capacity by 
putting a few simple and ordinary question to him and should also record a brief 
proceeding of the inquiry.                                                                                      ... (Para 23) 
 
Section 9 of the Evidence Act, 1872: 
The idea of holding T.I. parade is to test the veracity of the witness on the question of 
his capability to identify an unknown person whom he has seen only once: 
 
The idea of holding T.I. parade under Section 9 of the evidence Act is to test the veracity 
of the witness on the question of his capability to identify an unknown person whom the 
witness may have seen only once. If no T.I. parade is held then it will be wholly unsafe 
to rely on his testimony regarding the identification of an accused for the first time in 
Court.  It is necessary when the witnesses admitted that the accused was not known the 
witnesses before happening of the incident seen by them. When the accused person is 
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not previously known to the witness concerned then identification of the accused by the 
witness soon after the former’s arrest is of vital importance because it furnishes to the 
investigating agency an assurance that the investigation is proceeding on right lines in 
addition to furnishing corroboration of the evidence to be given by the witness later in 
Court at the trial.                                                                                                    ... (Para 25) 
 
Section 27 of the Evidence Act, 1872: 
Since statement under section 27 of the Evidence Act is alleged to be frequently misused 
by the police, the courts are required to be vigilant about its application: 
 
Section 27 appears to be based on the view that if a fact is actually discovered in 
consequence of information given, some guarantee is afforded thereby that the 
information was true and accordingly it can be allowed to be given in evidence. Since 
statement under section 27 of the Evidence Act is alleged to be frequently misused by 
the police, the courts are required to be vigilant about its application. The court has to 
be cautious that no effort is made by the prosecution to make out a statement of accused 
with a simple case of recovery as a case of discovery of fact in order to attract the 
provisions of Section 27 the Evidence Act.                                                           ... (Para 27)  
 
The evidentiary value of extra-judicial confession depends upon the veracity of the 
witnesses to whom it is made and the circumstances in which it is made: 
 

It is the duty of the Court to look into the surrounding circumstances and to find 
whether the extra-judicial confession is not inspired by any improper or collateral 
consideration or circumvention of the law suggesting that it may not be true one. The 
evidentiary value of such statement depends upon the veracity of the witnesses to whom 
it is made and the circumstances in which it came to be made and actual word used by 
the accused. Such statement must pass the test of reproduction of exact words, the 
reason or motive of making such statement.               ... (Para 30) 
 
When accused is entitled to benefit of doubt: 
 

Court’s decision must rest not upon suspicion but upon legal grounds establish by legal 
testimony. Mere suspicion, however, strong, cannot take the place of proof. It is well 
settled principle that where on the evidence two possibilities are open, one which goes in 
favour of prosecution and the other benefits the accused, the accused is entitled to the 
benefit of doubt.                                                                                                      ... (Para 32) 
 

JUDGMENT 
 
Hasan Foez Siddique, J:  

 
1. This jail  appeal is directed against the judgment and order dated 20.02.2012 and 

22.02.2012 passed by the High Court Division in Death Reference No.30 of 2006 heard with 
Jail Appeal No.301 of 2006 upholding the judgment and order of conviction and sentence of 
death dated 05.04.2006 passed in Druta Bichar  Tribunal Case No. 02 of 2006 by the Druta 
Bichar Tribunal, Chittagong.  

 
2. The prosecution case, in short, was that, at about 10.15 a.m. on 30.06.2004 victim 

Jaheda Aktara Jyoti, daughter of P.W.1, aged about 8(eight) years, a student of class one of 
Sakera Government Primary School, left house for going to her school and, thereafter, she 
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was found missing. Mother, uncle informant Jasimuddin and other relatives of the missing 
victim started searching for her but did not find her whereabouts. Then Jashimuddin lodged a 
G.D. being entry No.1336 dated 30.06.2004 with Laksham Police Station. On the next day, 
when they were searching the victim, one Sakil(P.W.2), Rubel(P.W.3) and Ibrahim(P.W.4) of 
village Sakera informed them that on 30.06.2004 Sakil and Jyoti were sitting on a culvert 
situated at the western side of “Pondit Bari” of village Sakera. At that time, appellant 
Humayun Kabir went there and asked  Sakil about the reason of his staying there and 
compelled him to leave the place. Sakil requested Jyoti to leave the place but appellant 
Humayon Kabir said that Jyoti is his niece so she should go with him.  Getting such 
information, Jashimuddin  rushed to the house of Humayun Kabir and requested his father to 
handover Jyoti but he scolded Jashimuddin. At 7.30 p.m. on 02.07.2004, Jashimuddin, lodged 
a first information report against the appellant Humayun Kabir and his father Moulana  
Latifullah under Section 7/30 of Nari-O- Shishu Nirjatan Daman Ain, 2003.  

 
3. The Investigating Officer, holding investigation, submitted charge sheet against the 

appellant  Humayun Kabir under Section 302/201 of the Penal Code on 29.09.2004. The 
learned Sessions Judge, Comilla, framed charge against the appellant under Section 302/201 
of the Penal Code. 

 
4. The prosecution examined 11(eleven) witnesses in support of its case and defence 

examined none.  The defence case as it appeared from the trend of cross examination of the 
prosecution witnesses that the appellant has been falsely implicated in the case.  

 
5. After examination of P.W.1, the case was transferred to the Court of Additional 

Sessions Judge, 1st Court, Comilla where the prosecution examined upto P.W.4. Thereafter, 
the case was again transferred to the Divisional Druto Bichar Tribunal, Chattogram by an 
administrative order communicated under memo No.106/2005 dated 31.08.2005 where the 
case was registered as Druto Bichar Tribunal Case No.02 of 2006.  Before the Tribunal, the 
prosecution examined rest of the P.Ws. Mr. Nasiruddin, learned Advocate was appointed as 
defence Lawyer   by the Court On 22.02.2006.   

 
6. After completion of recording the evidence, examining the appellant under section 342 

of the Code of Criminal Procedure and hearing the parties, the Tribunal convicted the 
appellant under section 302 of the Penal Code and sentenced him to death. Thereafter, the 
Tribunal sent the case record in the High Court Division for confirmation of sentence of 
death which was registered as Death Reference No. 30 of 2006. The appellant preferred Jail 
Appeal No.301 of 2006.  The High Court Division heard the Death Reference and Jail Appeal 
together and upheld the judgment and order of conviction and sentence awarded by the 
Tribunal. Thus, the appellant has preferred this Jail Appeal in this Division.  

 
7. Mr. A.B.M. Baiyazid, learned Advocate appearing for the appellant, submits  that the 

confessional statement, recorded by  P.W.10, was not voluntarily made by the appellant and 
the contents of the same were not true and the same was not recorded following the 
provisions of Sections 164 and 364 of the Code of Criminal Procedure, the Courts below 
committed error of law in relying upon the said confessional statement.  He further submits 
that the P.Ws.  2, 3 and 4 though claimed that they had seen the victim in company of the 
appellant on 30.06.2004 at about 10.30 a.m. lastly on the culvert situated beside the house of 
Samsu Master but testimonies of those witnesses are not reliable and they contradicted each 
other as to the material particulars. He further submits  that the Courts below relied upon the 
testimonies of P.Ws.5 and 11 that the appellant pointed out the dead body of the victim and 
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the same was recovered on the basis of his confession made before the Police but those 
testimonies were not admissible in evidence. He, lastly, submits that the prosecution failed to 
examine some material witnesses, so, the appellant is entitled to get benefit of Section 114(g) 
of the Evidence Act.  

 
8. Mr. Biswajit Debnath, learned Deputy Attorney General appearing for the State, 

submits that the appellant made the confessional statement voluntarily and the contents of the 
same were true. He submits that in his confessional statement, the appellant admitted his guilt 
and stated that he,  taking the victim, went to a jungle situated at the northern bank of the 
pond of village Ranichor and killed her in that Jungle. He next submits that the appellant and 
victim were last seen together on a culvert situated near the house of Shamsu Master. He adds 
that P.Ws.2, 3 and 4 stated that they had seen the victim in the company of the appellant 
before her disappearance. He further submits that the appellant made extra-judicial 
confession before the Investigating Officer about the place of killing and as per his pointing  
out, P.W.11, in presence of P.W.5, recovered the dead body of the victim, her books and 
khatas from the place of occurrence. He, lastly, submits that it is not necessary to examine all 
the chargesheeted  witnesses to prove the case. The Court can convict an accused if testimony 
of a single witness is found to be reliable, the Courts below did not commit any error in 
convicting  the appellant.  

  
9. In this case there is no eye witness of killing the victim at the place of occurrence. The 

entire case of the prosecution revolves around the confessional statement of the appellant; 
motive; last seen together and discovery of the deadbody and some incriminating materials. 
In the case of Dogdu V. State of Maharastra reported in AIR 1977 SC 1759 it was observed 
that when in case involving capital punishment, prosecution demands conviction primarily on 
the basis of confession, the Court must apply the double tests: (I) Whether the confession is 
perfectly voluntary, and (II) if so, whether it is perfectly true.    

 
10. The first submission of the learned Advocate for the appellant is in respect of the 

reliability and admissibility of the confessional statement. A confession is a statement made 
by an accused which must either admit in terms of the offence or at any rate substantially all 
the facts which constitute the offence.  

 

11. Let us examine and evaluate the confessional statement of the appellant first. For the 
purpose of finding out the incriminating fact or facts or truth of the charge framed it is 
necessary to examine the confession and compare the same with the rest of the prosecution 
evidence and probabilities of the case. From the confessional statement it appears that the 
appellant was arrested at about 5.30 a.m. on 04.07.2004 from his father-in-law’s house at 
Jatrapur. He was taken to Laksham thana at 10.15 a.m. on 04.07.2004. At about 2.00 p.m. on 
05.07.2004, he was sent to the Magistrate for recording of confessional statement. It appears 
from the paragraph No.6 of the confessional statement, which is the question and answer 
para, that when it was asked, “¯x̂Kv‡ivw³ wK Kv‡iv f‡q, Pv‡c ev †jv‡f c‡o w`‡”Qb?”  He replied  “bv, 

wb‡Ri B”Qvq KiwQ, Avgvi ev‡ci w`‡K †P‡q|”  It is evident that father of the appellant was arrested by 
the Police before the arrest of the appellant in connection with the occurrence. The words 
“Avgvi ev‡ci w`‡K †P‡q|” raise a question whether there was any promise or assurance behind 
making such confession. Those words used by the appellant before making confession are 
significant.  

 
12. In his confessional statement, the appellant made following statements: 

ÒAvwg †R¨vwZi evevi Kv‡Q UvKv †cZvg 1600/- Avwg Zvi Kv‡Q H UvKvi Rb¨ †M‡j †R¨vwZi evev Avgv‡K 

Lye gviai K‡i, Ges  †jvnvi cvZ w`‡q cv‡q evwi gv‡i| Avwg mv‡q`vev` wM‡q Wv³v‡ii Kv‡Q wPwKrmv 
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KivB| Gi 3/4 gvm c‡i Avwg Abybq K‡i Zvi Kv‡Q Avevi UvKv PvB ZLb †m Avgv‡K Nvo av°v w`‡q ¯‹x‡gi 

avb †¶‡Z †d‡j †`q, Gici Avwg †R¨vwZi gvi Kv‡Q UvKv PvB‡j †m e‡j †R¨vwZi evev Zv‡K I UvKv †`q bv 

†m wK Ki‡e, †R¨vwZi evev XvKvq Av‡iK we‡q K‡i‡Q| ZLb Avwg ivM K‡i †R¨vwZ‡K ¯‹zj †_‡K ivbxPi Mªv‡g 

cy¯‹ixwbi DËi cv‡o wb‡q hvB Ges gyL †P‡c a‡i †R¨vwZ‡K †g‡i †dwj| †R¨vwZi eB LvZv Kvu`vi g‡a¨ †d‡j 

Avwg evox P‡j hvB| evwo G‡m Avwg AvZvDi †Pqvig¨v‡bi (gwZb gIjvbvi) evwo‡Z `vIqvZ †L‡Z hvB| 

`vIqvZ †L‡q †`vKv‡b G‡m ïwb Gi Av‡Mi iv‡Z Avgvi wcZv‡K cywjk †MªdZvi K‡i wb‡q Avm‡Q| Avwg 

c‡ii w`b mÜvq †gvUi mvB‡K‡j wM‡q jvKmvg _vbvq cywj‡ki Kv‡Q AvZ¥mgc©b Kwi|”   
 
13. From the first four sentences of the confessional statement, it appears that the 

appellant has stated about the motive behind killing of the victim that earlier he met the father 
of the victim and requested him to pay taka 1600/- as was due but her father, instead of 
refunding the same, assaulted him severely. He assaulted the appellant by giving blow on his 
leg with an iron sheet. After receiving injury, the appellant took treatment from a doctor of 
Sayedabad. 3 /4 months later, he again met the P.W.1 and requested him to pay his money 
but he, giving a slap on the shoulder, pushed him in a paddy field. Thereafter, the appellant 
met the mother of the victim and demanded the said money. She replied that the victim’s 
father had married another lady in Dhaka and does not send any money for her; she had 
nothing to do with the matter. It is true that proof of motive is not necessary to sustain a 
conviction but when the prosecution puts forward a specific case as to motive for the crime, 
the evidence regarding the same has to be considered in order to judge the probabilities. Proof 
of motive satisfies the judicial mind about the likelihood of the authorship of the crime. In its 
absence, it demands deeper forensic search of the evidence. The aforesaid portions of the 
statement are contrary to the evidence of P.W.1, that is, the father of the victim, who in his 
examination-in-chief has said,  “Avmvgx‡K Av‡M wPbZvg bv| a„Z nIqvi ci  wPb‡Z cvwi|”   In his cross 
examination, P.W. 1 specifically said,   “NUbvi Av‡M Avmvgx‡K Avwg `y GKevi †`‡L _vK‡Z cvwi| Z‡e 

cwiwPZ bq|” In view of the categorical assertion of P.W.1, father of victim Jyoti, that the 
appellant was not previously known to him it is difficult to accept that the above quoted four 
sentences of confessional statement, that is, regarding the dues and demand of taka 1600; 
story of assault and pushing him in the paddy field giving blow are true. Mother of the victim 
was not examined so it is difficult to ascertain as to whether last of those four sentences, that 
is, the appellant met her and demanded those money from her was true or not. But in view of 
aforesaid assertion of P.W.1, that the appellant was unfamiliar to him, the statement as to the 
claim of demanding the dues from the victim’s mother by the appellant lost its intrinsic 
acceptability. The proof of motive helps the Court in coming to a correct conclusion when 
there is no eye witness of the occurrence. Since P.W.1 claimed that the appellant was not 
previously known to him and, after his arrest, he came to know him for the first time, the 
motive of killing as stated by the appellant in confessional statement was not true. We do not 
find any other motive of killing the victim by the appellant in the testimonies of the 
prosecution witnesses. It is true that the failure to establish the motive for the crime does not 
throw over-board the entire prosecution case but it casts a duty on the Court to scrutinize 
other evidence with greater care since motive moves a man to do a particular act and the 
same is relevant fact behind a crime. Section 8 of the Evidence Act states motive, preparation 
and previous or subsequent conduct as relevant. The conduct of the accused before or after 
the crime is relevant. After the occurrence, the appellant did not abscond. Similarly, motive 
prompts a man to form an intention to do an act and the same is a moving power. There is 
hardly any action without a motive.  

14. Next sentence of  confessional statement of the appellant is  ZLb Avwg ivM K‡i ‡R¨vwZ‡K 

¯‹zj †_‡K ivbxPi Mªv‡g cȳ ‹ixwbi DËi cv‡o wb‡q hvB Ges gyL †P‡c a‡i †R¨vwZ‡K †g‡i †dwj| (underlined by 
us) 
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15. From the evidence of P.Ws.2, 3 and 4, it appears that on 30.06.2004, victim Jyoti did 
not at all reach her school. P.W.2 said that he went to the culvert first and found victim Jyoti 
sitting on the culvert. He asked Jyoti whether she went to her school or not who replied, “†m 

®‹z‡j †XvKvi Av‡MB N›Uv c‡o †M‡Q, †mRb¨ wd‡i G‡m‡Q|”. P.W.3 in his testimony said, “hyw_‡K ‹̄z‡j bv 

hvIqvi KviY wR‡Ám Kivq †m e‡j‡Q N›Uv c‡o hvIqvq ¯‹z‡j hvqwb|” Sometimes thereafter, appellant 
Kabir went there. So the story of taking away the victim from the school as made by the 
appellant is contrary to the evidence of P.Ws.2 and 3.  

 
16. In his confessional statements, the appellant stated, “ZLb Avwg ivM K‡i ‡R¨vwZ‡K ¯‹zj †_‡K 

ivbxPi Mªv‡g cy¯‹ixwbi DËi cv‡o wb‡q hvB Ges gyL †P‡c a‡i †R¨vwZ‡K †g‡i †dwj|”. The word “ZLb” is 
significant here. Its previous sentence is, “Gici Avwg †R¨vwZi gvi Kv‡Q UvKv PvB‡j †m e‡j †R¨vwZi evev 

Zv‡K I UvKv †`q bv †m wK Ki‡e, †R¨vwZi evev XvKvq Av‡iK we‡q K‡i‡Q| ”  Next sentence was started  
with the word, “ZLb”, that is, “then” or “thereafter” or  “after that” he, capturing Jyoti from 
her school, had killed her at northern bank of a pond of village Ranirchar. We have already 
found that the father of victim said that the appellant was not previously known to him. So 
the story of demanding taka 1600/- from P.W.1; story of assault and, thereafter, the meeting 
with the mother of victim  and demand of money from her and “ZLb”, captured the victim 
from her school and killed her  cannot be considered as true story. There is nothing in the 
evidence  and it is not the prosecution case that on that day appellant met the mother of the 
victim and (ZLb) took away the victim from school.  

  
17. From the Postmortem Report of the dead body of the victim (exhibit-4/2) it appears 

that the Doctor has observed, “It is to be noted that the body was highly decomposed at the 
time of post mortem examination and no soft tissue injury even if present could be detected, 
but antemortem of 3rd and 4th ribs of right side was found which is indicator that heavy blunt 
trauma to the chest were inflicted prior to her death”. In his examination in chief P.W.8 Dr. 
Abdul Hye has said that antemortem fracture of 3rd and 4th ribs at the lower third of right side 
was present. That is, Doctor found that 3rd and 4th ribs  of right  side  of the chest  of victim 
Jyoti were fractured due to  heavy blunt trauma which was caused prior to her death. In the 
Postmortem report, it was further stated  in the column  “Aw¯’f½”  that  “Antemortem of 3rd 
and 4th ribs at the lower third of right side present”.  In the Inquest Report (exhibit-2/1) it was 
stated “jvk mbv³ bv nIqvi Rb¨ †m †Kvb †KwgK¨vj g„Z jv‡ki Dci cª‡qvM K‡i Ges jvk cPvBqv †d‡j|”  
From the Police report, though not  evidence, the Investigating Officer stated, – “‡R¨vwZi jvk 5 

w`‡bi g‡a¨ Mwjqv  hvIqvi e¨vcv‡i wRÁvmv Kwi‡j Avmvgx ûgvhyb Kwei mwVK †Kvb Reve w`‡Z cv‡ib bvB|”  In 
view of the fractures of ribs  No.3 and 4 and finding of the Doctor that those were caused due 
to heavy blunt trauma on the chest clearly indicated that victim was not killed by pressing her 
mouth. That is, statement of the appellant that he had killed the victim by pressing her mouth 
was inconsistent with post mortem report. Where the medical evidence on the side of 
prosecution and statement of the accused is more or less equally balanced, the benefit of 
doubt must go to the accused.  

 
18. In his confessional statement, the appellant has further stated “‡R¨vwZi eB LvZv Kuv`vi g‡a¨ 

†d‡j Avwg evwo P‡j hvB|”  From  the seizure list (exhibit-5) it appears that books and khatas were 
recovered under the water  as well as beneath the ground. In the seizure list it was stated –
“D³ AvjvgZ Avmvgx ûgvqyb Kwe‡ii †`Lv‡bv g‡Z cvwb gvwU‡Z  cyZv‡bv Ae¯nv nB‡Z D×vi Kiv nq|”    None of 
the witnesses said that there was any marks of mud on those books and khatas.  

 
19. It  further appears from the confessional statement that the appellant, thereafter, has 

said, “‡R¨vwZi eB LvZv Kuv`vi g‡a¨ †d‡j Avwg evwo P‡j hvB| evox G‡m Avwg AvZvDi †Pqvig¨v‡bi (gwZb 
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gIjvbvi)  evox‡Z `vIqvZ †L‡Z hvB| `vIqvZ †L‡q †`vKv‡b  G‡m ïwb Gi Av‡Mi iv‡Z Avgvi wcZv‡K  cywjk 

†MªdZvi K‡i wb‡q Avm‡Q|  Avwg c‡ii w`b mÜvq †gvUi mvB‡K‡j wM‡q jvKmvg _vbvq cywj‡ki Kv‡Q AvZ¥mgc©b 

Kwi|” | This portion of confession is also contradictory to the statement recorded in the 
confessional statement itself. We have already found that in the confessional statement it was 
stated  that the  appellant was arrested at 5.30 a.m. on 04.07.2004, that is, four days after the  
occurrence but from above quoted sentence of the confessional statement it appears that the 
appellant has stated that on the date of occurrence, that is,  on 30.06.2004 after  commission 
of offence, he returned to his house and, on the same day, he went to the house of Ataur  
(gwZb gIjvbv)  to have his lunch. Thereafter, he went to a shop where he came to know that his 
father was arrested and taken to the police station. Thereafter, on the next day, (that is, on 
01.07.2004) he, by motorcycle, went to local Police Station and surrendered. That is, 
according to the contents of the confessional statement, the appellant surrendered on 
01.07.2004. P.W.5 Habibulla in his cross examination has said, “cywjk GB gvgjvi ci Kwe‡ii 

wcZv‡K awi‡j ZLb Kwe‡ii fvB cywj‡ki Kv‡Q Kwei‡K aivBqv w`qv‡Q|”  P.W.1, in his examination in 
chief, has said,  “†gvKÏgvi ci Kwe‡ii evev I c‡ii w`b Kwei‡K G‡ió K‡i|” That is, according to him 
the police arrested the appellant on 03.07.2004. That is, date of surrender of the appellant as 
stated in confessional statement and date of arrest as claimed by the police and witnesses are 
different.  

 
20. To prove the charge brought under Section 302 of the Penal Code primarily on the 

basis of the confessional statement it is duty of the Court to ascertain as to whether the 
confession was made voluntarily, and if so as to whether  the same was true and trustworthy. 
Satisfaction of the Court is a sine qua non for the admissibility in evidence. True and 
complete disclosure of the offence is the soul of true confessional statement. In this case, the 
testimonies of P.Ws.1,2,3  and 4 and post-mortem report are inconsistent with the contents of 
the confessional statement of the appellant which has  made the confessional statement 
unreliable. In view of the evidence quoted above and the contents of the confessional 
statement, it is difficult for us to hold that the statements made in confession by the appellant 
are true and those were consistent with the prosecution case. It would be extremely unsafe to 
base conviction of the appellant on the basis of such confessional statement accepting the 
same as true. 

 
21. It is the prosecution case that in between 10.30 a.m. to 11.00 a.m. on 30.06.2004 , 

P.Ws. 2, 3 and 4 lastly saw the victim in the company of the accused on a culvert situated 
near the house of Shamsu Master of village Shakera. That was the place of taking away the 
victim towards the killing spot of village Ranir chor. We do not find evidence regarding the 
distance between the said culvert of village Shakera and killing spot of village Ranirchar 
which was very relevant to adjudicate case.  It has been stated in the F.I.R. that after 
consultation with the P.Ws. 2 and 4, that is, Sakil and Md. Ibrahim, the informant came to 
know that the victim did not attend the class on that fateful day and she was sitting on a 
culvert situated near “Pandit bari” along with 5/6 other students and at  that time, the 
appellant went there. The prosecution has failed to examine informant Jashimuddin to prove 
the contents on the F.I.R. From the F.I.R.,  it appears that the informant stated  that after 
making G.D. entry No.1336 dated 30.06.2004,  he met Sakil and Ibrahim but P.W.1, father of 
the victim, who was in Dhaka at the relevant time, in his examination in chief has stated, “wKš‘ 

cªwZw`b ‡h mgq ¯‹zj †_‡K evwo wd‡i  Av‡m †mw`b  H ¯‹z‡j †_‡K  wd‡i  bv Avmvq  Avgvi evev, gv, †QvU fvB Rwmg 

DwÏb I Avgvi ¯¿x AvZ¥xq ¯R̂‡bi evox mn wewfbœ w`‡K †LvR Lei †bq| wKš‘ AbymÜvb  bv †c‡q fvB Rwmg  DwÏb 

_vbvq wM‡q 1336 Zvs 30-6-2004 wR,wW,  K‡ib| Zvi c‡i I AbymÜvb  Kiv nq| c‡ii w`b  AbymÜvb Kv‡j mv‡Kiv 

Mªv‡gi mvwKj, iæ‡ej I Beªvnxg‡K wRÁvmvev` Rvbvq †h weMZ 30-6-04 Zvwi‡L  mvwKj mv‡Kiv Mªv‡gi cwÛZ evwoi 
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cwð‡g Aew¯nZ Kvjfv‡U© †m I †R¨vwZ emv wQj|” From the above quoted testimony of P.W.1 it 
appears that on the next day, that is, on 01.07.2004 his father, mother, informant Jashimuddin 
and wife  started searching the victim and Sakil, Rubel and Ibrahim disclosed the story that 
they had seen the victim in the company of the appellant on the culvert situated at the western 
side of “Pondit Bari” of village Sakera to them. P.W.2 Sakil, P.W.3 Rubel and P.W.4 
Ibrahim, in their testimonies, did not state that, on next day, that is, on 01.07.2004 they had 
disclosed  any such story to any of the aforesaid persons before lodging F.I.R. Moreover, the 
prosecution did not examine the father, mother, younger brother (the informant) and wife of 
P.W.1 to substantiate the aforesaid claim. That is, F.I.R. story of discloser of the fact, 
regarding the presence of appellant and victim on the culvert near “Pandit bari”  to the 
informant party before the lodging F.I.R., by the P.Ws.2, 3 and 4 has not been proved.  

  
22. P.W.2, a child of 12( twelve) years, in his examination-in-chief has stated that he 

found the victim Jyoti on the culvert and, sometimes thereafter, appellant  Humayun Kabir 
went there but in his cross examination he has said  “Avwg Kwei bvgK †jvKwU‡K Av‡M wPbZvg bv I Zvi 

bvg RvbZvg bv GK_v wVK| Avwg KvjfvU© †_‡K P‡j hvevi mgq †mLv‡b 2 Rb †jvK wQj| ”  P.W.3, who is not 
F.I.R. named witness in his examination in chief, stated that at about 10.30 a.m. on 
30.04.2004, he was sitting on the culvert situated at the western side of the house of Shamsu 
Master and found Sakil, Jyoti and 2 /3 others. P.W. 2 Sakil did not say about the presence of 
P.W.3 there. P.W. 3, thereafter, has said one Humayun Kabir went  there and set on the 
culvert. In his cross examination he said, “Avgv‡`i evox †_‡K hyw_‡`i evox GLvb †_‡K  †MU hZ`yi| (G 

†KvU©iæg †_‡K ¯̂v¶xi †`Lv‡bv †M‡Ui `yiZ¡ 200/220 MR)”. Thereafter, he said “Avwg  †R¨vwZi  evev gv‡K wPwb 

bv| Avwg 11.30 wgwb‡U evox‡Z wd‡iwQ| Avwg P‡j hvevi mgq Kvjfv‡U© 4 Rb †jvK wQj| Zviv †mLv‡b Mí¸Re 

KiwQj GK_v wVK| (Mí¸Re Kv‡j e‡j Av`vj‡Zi wRÁvmvq Reve w`‡Z cv‡i bvB)|  (It is to be mentioned 
here that  this witness is also aged about 12 years) H w`b Avwg 4Uv ch©šÍ ¯‹z‡j K¬vm Kwi|” Once he 
said that he had returned home at 11-30 a.m. and, thereafter, said he had participated in his 
class upto 4 p.m. In his cross examination he further said, “H †jvKUv‡K Avwg Av‡M wPbZvg  ev Zvi 

bvg RvbZvg bv|”  The evidence of these witnesses are self contradictory, discrepant and 
inconsistent with each other on material points which should not be lightly passed over, as 
they seriously affect the value of their testimonies and those inconsistences go to the root of 
the matter. From the evidence of P.W.2 and 3 it is apparent that the appellant was not 
previously known to them. But mysteriously both the witnesses in their examination in chief 
disclosing the name of the appellant stated that the appellant Humayun Kabir went to the 
culvert.  

 
23. It is relevant here to state that a child may be allowed to testify, if the court is satisfied 

that the child is capable of understanding the question put to him and give rational answers to 
the Court. Before examining a child as a witness the Court should know his intellectual 
capacity by putting a few simple and ordinary question to him and should also record a brief 
proceeding of the inquiry. From the above quoted evidence of P.W.3 it appears that his 
understanding and intellectual capacity is questionable. 

 
24. P.W. 4 Md. Ibrahim, another witness of the claim of “last seen together” of the victim 

with the appellant, who, in his examination in chief, has said, “ NUbvi ZvwiL g‡b ‡bB| 11/12 gvm 

Av‡M  eyaev‡i  mKvj 11.00 Uvq Avwg  evox †_‡K  DËi w`‡K hvevi ci mv‡Kiv Mªv‡g †bvqve Avjx cwÛ‡Zi  evoxi 

cv‡k Kvjfv‡U©  W‡K _vKv  Avmvgx Kexi wgqv I Rwj‡ji  ‡g‡q  hyw_‡K  †`wL| ZLb Kexi  Avgv‡K †`‡L e‡j Zvi 

fvwMœ hyw_ Hw`b ¯‹z‡j hvqwb|”  In his cross examination he has said, “hyw_i evev Rwjj‡K wPwb|  Kwei‡K 

Av‡M †_‡K wPbZvg bv I bvg I RvbZvg bv| c‡i ï‡bwQ †Q‡jUvi bvg Kwei|”  
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25. From close reading of the testimony of this witness, it appears to us that he was going 
towards north from his house and, on the way, he found the appellant and victim Jyoti on the 
culvert. While he was crossing the culvert appellant  Humayun Kabir, who was not 
previously acquainted to him, voluntarily told him that his “bhagni” (sister’s daughter) did 
not attend   the class on that day.  There was no earthly reason of saying so to an unknown 
man, particularly, when no such question in that regard was asked for by P.W.4. It was totally 
an unnatural statement  and beyond natural human conduct.  P.Ws. 2, 3 and  4 in their cross-
examinations admitted that appellant Humayon Kabir was not previously known to them and 
they were not aware of his name even but in the F.I.R. it has been stated that these witnesses 
disclosed the name of the appellant to the informant and others. Discloser of the name and 
particulars of an unknown man can not be accepted as correct identification. In the case of 
Kanan V. State of Kerala reported in AIR 1979  SC 1127 it was observed by the supreme 
Court of India  that where a witness identifies an accused who is not known to him, in the 
Court  for the first time, his evidence is absolutely valuless unless there has been a previous 
T.I. parade to test his powers of observations. The idea  of holding T.I. parade under Section 
9 of the evidence Act is to test the veracity of the witness  on the question of his capability to 
identify an unknown person whom the witness may have seen only once. If no T.I. parade is 
held then it will be wholly unsafe to rely on his testimony regarding the identification of an 
accused for the first time in Court.  It is necessary when the witnesses admitted that the 
accused was not known the witnesses before happening of the incident seen by them. When 
the accused person is not previously known to the witness concerned then identification of 
the accused by the witness soon after the former’s arrest is of vital importance because it 
furnishes to the investigating agency an assurance that the investigation is proceeding on 
right lines in addition to furnishing corroboration of the evidence to be given by the witness 
later in Court at the trial.  In view of the discussion made above, we are of the view that the 
story of last seeing of the victim with the company of the appellant at about 10.30 a.m. to 
11.00 a.m. on 30.06.2004 is highly doubtful. Their conduct does not inspire confidence. 

 
26. In the Police report it was stated that,  “Zv‡K wb‡q hvevi mgq Zvi mv‡_ _vKv ¯‹z‡ji †Q‡j †g‡qiv  

Ges cwÛZ evoxi †jvKRb †`‡L|” The prosecution did not examine those students of the school and 
any person of “ cwÛZevox” though it was claimed that they saw the occurrence of taking away 
the victim.  This was an unfortunate part of the prosecution case. 

 
27. Next point is in respect of oral extra-judicial confession of the appellant before the 

Investigating Officer and recovery of the dead body of the victim from the place of 
occurrence. The evidence of the Investigating Officer in this regard is very relevant. As 
P.W.11, he  has said, “Avwg Avmvgx‡K †MªdZvi Kwiqv Zvnv‡K wRÁvmvev` †k‡l Zvnvi Revbe›`x g‡Z g„Z 

Rv‡n`v Av³vi †R¨vwZi jvk D×vi Kwiqv gqbvZ`‡šÍi Rbv g‡M© †cªiY Kwi|” Section 25 of the Evidence Act 
mandates that no confession made to a police officer shall be proved as against a person 
accused of an offence. Similarly Section 26 of the Evidence Act provides that confession by 
the accused person while in custody of police cannot be proved against him. However, to the 
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aforesaid rule of Sections 25 to 26 of the Evidence Act, there is an exception carved out by 
Section 27 of the Evidence Act. Section 27 is a proviso to Sections 25 and 26. Such statement 
is generally termed as disclosure statement leading to the discovery of facts which are 
presumably in the exclusive knowledge of the maker. Section 27 appears to be based on the 
view that if a fact is actually discovered in consequence of information given, some guarantee 
is afforded thereby that the information was true and accordingly it can be allowed to be 
given in evidence. Since statement under section 27 of the Evidence Act is alleged to be 
frequently misused by the police, the courts are required to be vigilant about its application. 
The court has to be cautious that no effort is made by the prosecution to make out a statement 
of accused with a simple case of recovery as a case of discovery of fact in order to attract the 
provisions of Section 27 the Evidence Act.  

 
28. In the case of Himachal Pradesh Administration V. Om Prakash reported in (1972) 1 

SCC 249 it was observed by the Supreme Court of India that section 27 of the Evidence Act 
which makes the information given by the accused while in custody leading to the discovery 
of a fact and the fact admissible, is liable to be abused and for that reason great caution has to 
be exercised in resisting any attempt to circumvent, by manipulation or ingenuity of the 
Investigating Officer. The protection afforded by sections 25 and 26 of the Evidence Act, 
while considering the evidence relating to the recovery the Court shall have to exercise that 
caution and care which is necessary to lend assurance that the information furnished and the 
fact discovered is credible.  

 
29. Earlier, we have found that the date and time of arrest or surrender of the appellant to 

the Police as revealed in the evidence are contradictory and inconsistent. It was duty of the 
prosecution  to disclose the exact date and time of arrest or surrender of the appellant to the 
Police for the reasons that the police was not authorized to keep the appellant in their custody 
for a period more than  24 hours without any order of the Court. Evidence as to total period of 
interrogation of the appellant is not definite and the same is highly debatable. According to 
the contents confessional statement of the appellant it was from 01.07.2004 to 05.07.2004, 
according to P.W.1, appellant was arrested on 03.07.2004, that is, he was in custody from 
03.07.2004 to 05.07.2004 and according to Investigating Officer the appellant was in his 
custody since 5.30 am on 04.07.2004 and he was produced before the Magistrate at 2 PM on 
05.07.2004, that is, he was in police custody for more than 24 hours. Another significant 
event appears from paragraph 2 of the confessional statement where it was stated , “I was 

arrested at (e) ‡fvi  5.30 p.m. on 04 .07.04 in 

city
town

village  of (hvÎvcyi  k¡ïievox) . I was taken (f) 

jvKmvg _vbv -mKvj  10-15 Uv p.m on 4.07.04.” That is, arresting the appellant from his father-in-
law’s house  he was brought at Laksham Police Station at 10.15 a.m. or p.m. Inquest report 
shows that the same was prepared at 11-50 a.m.  on the basis of the alleged statement made 
by the appellant before the Police. That is, within 95 minutes of bringing the appellant at  
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Laksham thana, dead body of the victim was recovered. We have seen from the F.I.R. that the 
Police Station is about 8 Kilometer far from the crime village. In his report, the Investigating 
Officer categorically stated,” Avmvgx ¯x̂Kv‡iv³x g‡Z Dc‡Rjv wbe©vnx Awdmvi mnKv‡i Avmvgx Kwei‡K ms‡M 

wb‡q ivbx ‡PŠ eo cyKyi cv‡i Mfxi R½‡ji wfZ‡i cyKz‡ii DËi cvo nB‡Z Rv‡n`v Av³vi hy_xi MwjZ jvk gvgjvi 

ev`xi mbv³ g‡Z D×vi Kwiqv jv‡ki myiZnvj wi‡cvU© cª̄ ‘Z Kwiqv gqbv Z`‡šÍi Rb¨ g‡M© †cªiY Kwi|“  That is, as 
per identification of the  informant (not examined) deadbody was recovered. The appellant 
did not identify the deadbody or pointed out the deadbody at the place of recovery. After 
bringing the appellant at thana at about 10.15 a.m. on 04.07.2004, the Investigating Officer 
started interrogation and, thereafter, he made his alleged statement to the Police and, then, the 
Police informed the same to Upozilla Nirbahi Officer and, thereafter, they started moving 
towards the place of recovery together and on the way, they picked up P.W.5 Habibulla 
member from his village Badarpur  and, then reached at village Ranir Chor and recovered the  
dead body as per informant’s identification. Upon calculation of time, consumed for those 
incidents it appears that those were completed within 95 minutes which was not at all 
humanly possible and those facts indicated that all those events were not done and completed  
as stated date, time and manner. 

  
30. Section 27 has frequently been misused by the Police  and the Court should be 

vigilant about the circumvention of its provisions. Sometimes a devise is adopted by the 
Police to stage a scene and take the accused to the place where the  things discovered. Here in 
this case P.W. 11 simply said, ÒwRÁvmvev` †k‡l Zvnvi Revbew›` g‡ZÓ (which was made in the  
police station) dead body was recovered by the Police. It is the duty of the Court to look into 
the surrounding circumstances and to find whether the extra-judicial confession is not 
inspired by any improper or collateral consideration or circumvention of the law suggesting 
that it may not be true one. The evidentiary value of such statement depends upon the 
veracity of the witnesses to whom it is made and the circumstances in which it came to be 
made and actual word used by the accused . Such statement must pass the test of reproduction 
of exact words, the reason or motive of making such statement. It is not clear such Ò Revbew›`Ó 
was written by the Police or the same was oral ÒRevbew›`Ó before the Police. There is no 
evidence that the appellant himself narrated the name of the place of occurrence and pointed 
out the dead body. If the accused points out, or leads the Police to,   a place from where some 
incriminating article is recovered there would be discovery within the meaning of section 27 
and the relevant of the conduct of the accused. According to P.W.11 the appellant gave a 
ÒRevbew›`Ó but there is no reliable evidence that he himself pointed out the dead body and 
other incriminating materials at the place of recovery in the village Ranirchar. At the time of 
recovery, the U.N.O., Laksham, an important and most responsible chargesheeted witness 
was allegedly present but the prosecution withheld him without any explanation. From the 
inquest report, it appears that Jashimuddin (informant) of village- Konoksree, Sanjit Kumar 
Vhoumik of village Rani Chor,  Md. Shafiqur Rahman and  Md. Habibullah member village 
of Badarpur; Md. Abul Quasem village Uttor Bonoy and constable Nurul Alam  were  cited 
as witnesses. But the prosecution did not examine Jashimuddin,  Shafiqur Rahman, Abul 
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Kashem and Constable Nurul Alam though it has been stated that in their presence dead body 
was recovered. Sanjit Kumar was tendered by the prosecution and defence did not cross 
examine him. Only witness P.W.5 Habibullah member of village Badorpur. Prosecution 
witnesses failed to reproduce the exacts words used by the appellant in his alleged extra-
judicial confession before the police. The appellant while making his confessional statement 
before the Magistrate did not disclose that he had given any such information to the police 
though the deadbody was recovered on the same day. The alleged extra-judicial confession 
made before the Police and recovery of the deadbody and other incrementing materials are 
surrounded by suspicious circumstances.  

 
31. In the case of K.K. Jadav Vs. State of Gujarat reported in A.I.R.1966 SC 821  it was 

observed by the Supreme Court of India that mere fact that the dead body was pointed out by 
the appellant or was discovered as a result of statement made by him would not necessarily 
lead  to the conclusion of the offence of murder. In the case Bakshish Singh Vs. The State of 
Punjab reported AIR 1971 (SC)2016 it was further observed by the Supreme Court of India 
that only incriminating evidence against the appellant  in his pointing out the place where the 
dead body of deceased had been thrown. This is not a conclusive circumstance though 
undoubtly it raises strong suspicion against the appellant.  In a criminal case when the Court 
is called upon to convict a person having committed any offence it has to satisfy that 
possibility of innocence is ruled out. 

 
32. Court’s decision must rest not upon suspicion but upon legal grounds establish by 

legal testimony. Mere suspicion, however, strong, cannot take the place of proof. It is well 
settled principle that where on the evidence two possibilities are open, one which goes in 
favour of prosecution and the other benefits the accused, the accused is entitled to the benefit 
of doubt.  

 
33. Considering the aforesaid facts and circumstances of the case, we are of the view that  

the prosecution has not been able to prove its case beyond  all shadow of doubt against the 
appellant, so the appellant is entitled to get benefit of doubt. Accordingly, we find  substance 
in the appeal. 

  
34. Thus, the appeal is allowed.     
 
35. The judgment and orders of the Courts below are hereby set aside. The appellant  

Humayun Kabir, son of Liakatulla, of village- Newrain, Police Station Laksham, District 
Comilla is acquitted on the charge.  He may be released forthwith if not wanted in any other 
case.    


